
JOHNSON MATTHEY

HYDROGEN PURIFIERS

GENERAL TERMS AND CONDITIONS

1. Acceptance:  Acceptance is limited to the terms stated herein, and any additional or different terms are hereby rejected unless expressly assented to in writing by Johnson Matthey Inc. (“JMI”).  All contracts made by JMI shall be deemed to have been made at Wayne, PA and shall be interpreted solely under Pennsylvania laws without reference to its conflict of laws principles.

2. Taxes:  Any present or future duty, sales, use, excise or other taxes, whether Federal, state or local, applicable to this transaction are not included in the price herein stated and when due shall be paid by the Purchaser without cost or charge to JMI, Purchaser shall supply JMI with any sales or use tax exemption or resale certificates prior to shipment.

3. Cancellation:  Acceptance of Purchaser’s order shall be binding on the parties and cancellation, rescission, suspension, or modifications will be accepted only upon terms that will indemnify JMI against all losses and damages, and provide JMI with the profit that JMI would have earned on the sale of the product if Purchaser had not canceled, rescinded, suspended or modified its order.

4. Title and Risk of Loss to Product:  Title to and risk of loss of or damage to product shall pass to Purchaser upon delivery of the product to the common carrier.  The responsibility of JMI as to damage to product in transit ceases upon delivery of the product in good order to common carrier at point of shipment.  Purchaser agrees to accurately check shipment when it arrives at destination and to file immediate claim within ten (10) days with local carrier agent for any shortages or damage and to immediately so advise JMI in writing.  No product is to be returned to JMI for any reason without JMI’s written permission.

5. Changes:  No change in an order shall have any force, effect or validity whatsoever except with JMI’s written consent, and under conditions which will indemnify JMI for costs of such changes.  Detailed descriptions of changes must be submitted to JMI by the Purchaser in writing.

6. Tolerances:  Unless otherwise stated, commercial tolerances, usually applicable to the product, shall apply.

7. Excusable Delays:  Original agreed upon times are not deemed of the essence of an accepted order and reasonable variations from originally agreed upon times will be accepted by Purchaser.  JMI shall not be liable in any way for any delay due to strikes, differences with workers, accidents to the machinery, delays of carriers, fires, acts of God or a public enemy, or other causes of delay beyond its reasonable control.  If the Purchaser delays shipment, payments are to be made as though shipment had been made as specified and the product shall be at Purchaser’s risk and subject to reasonable storage charges.  The original delivery date will also be directly extended by any delays due to awaiting drawing approval, temporary work suspension requests, permitted changes by the Purchaser, or delay or defect in supply of raw materials to be provided by Purchaser.

8. Security Interest:  Purchaser grants to JMI a continuing lien on and first priority security interest in all right, title and interest of Purchaser in and to the product purchased by Purchaser hereby (the “Collateral”); provided, however, that JMI’s security interest in product purchased hereunder shall terminate upon full payment of the purchase price and related charges therefore.  Notwithstanding any other provision of this Agreement, if Purchaser breaches this Agreement, JMI shall be entitled to foreclose on the Collateral and shall have all remedies available to secured parties under the Uniform Commercial Code.  Purchaser authorizes and empowers JMI to execute on behalf of Purchaser and to file such financing and continuation statements as JMI deems appropriate to perfect its security interest in the Collateral, and to notify Purchaser’s creditors of JMI’s security interest.

9. Refusal to Accept Delivery:  Accepted orders are for shipment as soon as manufactured, and are not subject to suspension or to deferred shipments, except with JMI’s written consent upon terms which will indemnify JMI for all loss or damages arising therefrom.

10. Patent Liability:  The Purchaser assumes and will bear the expense of, and will hold JMI harmless from and against, any suit, claim, or damages (including costs, expenses and reasonable attorneys’ fees) incurred by JMI arising from or out of any patent liability for goods manufactured to Purchaser’s design or specification, or specially designed by JMI to meet Purchaser’s requirements, or for actual or alleged infringement of any U.S. or foreign patent because of use of equipment in Purchaser’s installation.

11. Limited Warranty:  Subject to the limitation of Section 12, JMI warrants title and that all products sold hereunder shall conform to the JMI’s standard specifications for the products, subject to reasonable manufacturing tolerances, for a period of one year from the date of the first use of the product or thirteen months from shipment, whichever occurs first.  All products delivered hereunder shall be produced in compliance with the Fair Labor Standards Act of 1938 as amended.  THE FOREGOING IS THE SOLE AND EXCLUSIVE WARRANTY AND JMI MAKES NO OTHER REPRESENTATION OR WARRANTY OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR PARTICULAR PURPOSE, OR ANY OTHER MATTER WITH RESPECT TO THE PRODUCTS, whether used alone or in combination with other substances.  Any suggestions made by JMI concerning uses or applications of said products reflect JMI’s opinion only and JMI makes no warranty of results to be obtained.  This warranty does not extend to the process of manufacture nor to the quality of any other components, processes, facilities or equipment which are not supplied by JMI and in connection with which the product is to be used, and the Purchaser shall hold JMI harmless from and against any suit, claim or damage, arising from or out of the use of this product.  JMI shall not be responsible for work done, material furnished or repairs made by others unless agreed to in writing, and reserves the right of doing or supervising any necessary repair work incident to putting products in proper operation.  Purchaser agrees to use reasonable care in the operation and maintenance of products provided in accordance with instructions furnished by JMI.  Standard components, such as compressors, motors, instruments, etc. which are an integral part of the products, will be guaranteed to the extent of the warranty offered by that manufacturer.

12. Limitation of Liability:  Within ten days after receipt of each shipment of products sold hereunder, Purchaser shall examine such products for any damage, defects or shortage.  All claims, including for alleged damaged or defective products, shortage or non-deliverance of products, negligence or any other cause whatsoever, which could have been discovered by such inspection shall be deemed waived unless made in writing and received by JMI within thirty days after Purchaser’s receipt of the products.  Failure of Purchaser to give notice of any claim within such time period shall be deemed an absolute and unconditional waiver of such claim, irrespective of whether the facts giving rise to such claim shall have been discovered or whether processing, use or resale of the product shall have taken place.  JMI’s determination of the validity of any claimed defect shall be conclusive and binding on Purchaser.  PURCHASER’S EXCLUSIVE REMEDY SHALL BE FOR DIRECT DAMAGES AND JMI’S TOTAL, COMPLETE AND EXCLUSIVE LIABILITY FOR ANY AND ALL LOSSES OR DAMAGES RESULTING FROM ANY CAUSE WHATSOEVER, INCLUDING, BUT NOT LIMITED TO, BREACH OF WARRANTY, NEGLIGENCE OR STRICT LIABILITY, SHALL IN NO EVENT EXCEED THE PURCHASE PRICE OF THE PRODUCTS IN RESPECT TO WHICH THE CLAIM IS MADE, OR AT THE ELECTION OF JMI, THE REPAIR OR REPLACEMENT OF SUCH PRODUCTS.  JMI shall not be liable for, and Purchaser assumes responsibility for, all personal injury and property damage resulting from the handling, possession, use or resale of the products.  IN NO EVENT SHALL JMI BE LIABLE FOR SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES, WHETHER PURCHASER’S CLAIM IS IN CONTRACT, NEGLIGENCE, STRICT LIABILITY OR OTHERWISE.  Transportation charges for the return of products shall not be paid unless authorized in advance by JMI.  JMI shall not indemnify nor be liable to Purchaser, Purchaser’s assigns, successors, purchasers, lessees or licensees, or to any person or entity for any claims, losses, expenses or judgments arising out of or resulting in any way from the product or integration or compatibility of the product with any other components, processes, facilities or equipment which are not supplied by JMI.

13. Use of Product:  Purchaser acknowledges and agrees that, with respect to products sold to Purchaser hereunder, Purchaser shall have the sole responsibility to properly install and operate the product and to determine and comply with all applicable Federal, state, local and regulated use restrictions and requirements, including, without limitation, the continuing responsibility to ensure that the use of product is in full compliance with all applicable environmental laws and regulations.  Purchaser further acknowledges and agrees that JMI shall have no responsibility at any time with respect to the foregoing, and agrees to indemnify, defend and hold JMI harmless from and against any and all losses, claims, liabilities and damages (including costs, expenses and reasonable attorneys’ fees) incurred by JMI, resulting from any violation by Purchaser of this section.

14. Confidential Information:  For purposes hereof, “Confidential Information” shall include the manufacturing, engineering, technical, business, financial and other nonpublic information relating to the technology or business of JMI, and trade secrets developed for or learned by Purchaser from JMI in connection with JMI’s performance hereunder.  For a period of five (5) years from the disclosure of Confidential Information by JMI, Purchaser shall (i) maintain in confidence and not disclose Confidential information to any third persons, (ii) not duplicate or publish any Confidential Information, and (iii) use Confidential Information only for the purposes authorized herein.  JMI shall be entitled to enforce its rights hereunder by all available legal and equitable remedies, including, without limitation, the right to obtain an injunction.

15. Terms of Payment: Unless stated differently, the terms of payment for this order are as stated on the reverse side of this document.  If the Purchaser becomes delinquent in payments to JMI or any affiliate thereof under this or any other order, then JMI has the right, in addition to any other remedy to which it may be entitled in law or equity, to (i) cancel the sales order, (ii) refuse to make further deliveries, (iii) declare due and payable immediately all unpaid amounts for goods previously delivered to the Purchaser and/or in process, and/or (iv) subject all claims for money, including commissions, or goods due or to become due from JMI or any affiliate thereof to deduction or setoff against any counterclaim of JMI or any affiliate thereof arising out of this order or any other order.  Purchaser acknowledges that its business dealings with JMI constitute a single continuous transaction, notwithstanding the issuance of separate purchase orders, acknowledgments or similar documents from time to time.

16. Entirety of Agreement:  The terms and conditions contained herein constitute the entire agreement between JMI and the Purchaser and shall supersede all previous communications, representations or agreements either verbal or written with respect to the subject matter described.  No alteration or modification of these terms and conditions shall have any force, effect or validity whatsoever unless it shall be in writing signed by JMI and shall state that it is intended to be effective as such alteration or modification.
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